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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

October Term, A. D. 1901.

No. 795.

WALTER N. DIMMICK,
Plaintiff in Error,

YS.

UNITED STATES OF AMERICA, .

Defendant in Error.

Brief on Behalf of Defendant in Error.

Plaintiff in error was indicted upon four couuls. A

demurrer was sustained as to tlie second count. He was

acquitted upon the third count and convicted upon the

first and fourth counts.

The first count of the indictment is under Section 5348

of the Revised Statutes of the United States. This section

in'ovides

:



" Everj^ person who presents for payment or approval

'' to or by any person or officer in the civil, military or

" naval service of the United States, any claim by or

'' against the Government of the United States, or any de-

" partment or officer thereof, knowing such claim to be

" false, fictitious or fraudulent," etc.

The fourth, count is under Section 5497 of the Revised

Statutes, which reads:

"That any banker, broker, or other person who is not an

" authorized depositary of public moneys, who knowingly

'' uses any portion of the public money for a purpose not

" prescribed by law, is guilty of an act of embezzlement of

'" the public moneys so used."

The first count of the indictment charges, in substance,

" that on the 7th day of April, 1900, at San Francisco,

" Walter N. Dimmick, then and there being, did then and

" there knowingly, unlawfully and feloniously make and

'' present, and cause to be presented, for payment to a per-

" son and officer in the civil service of the United States,

" to-wit, to one W. K. Cole, who was then and there cashier

" of the Mint of the United Stiites of America at San Fran-

" Cisco, and who was authorized to pay the claim herein

'' referred to, a certain false, fictitious and fraudulent

" claim against the United States of America, to wit, a

" claim for the sum of four hundred and ninety-eight and

''thirty-seven one-hundredths (|498.37) dollars, the said

"sum being for four thousand nine hundred and ninety-

" seven (4,997) pounds of sheet lead and one thousand



"nine hundred and eleven (1,911) pounds of lead pipe,

'' which said sheet lead and lead pipe had theretofore been

" purchased at San Francisco, within the State and North-

" ern District aforesaid, from the Selby Smelting and Lead

'* Company, a copy of which said claim is annexed to this

" indictment and made a part hereof.

" That said claim was then and there, to Avit, at the time

'' and place of ijresentation thereof for payment, as lierein-

'* before stated, false, fictitious and fraudulent in this: that

" the said claim had therefore, and on the timnty-sixth

" day of March, 1900, been uholly paid by the United States,

'' and the articles set out in said claim had theretofore,

" to wit, on said last nwntioned date, been fully paid for by

*' the said United States; and that at the time and place

"of iin;Lin(j the said claim, and presentin-g the same for

' payniciil, the said claim icas not due or oiriny by the

" said United States to the Sclby Smelting and Lead Com-
"' pany, or to any other person, and U7(is not due or owing

'• at all. That on the twenty-sixth day of March, 1000, the

'' said Selby Smelting and Lead Company', aforesaid, had

" received from the United States of America the said sum

''of four hundred and niuet,y-eight iiiul tliirty-seven one-

'' hundredth $4<)8.37) dollars, in full imd complete pay-

'• ment of said claim, and of the articles set out therein;

" and the said Selby Smelting and Lend Company had no

" other or further charge or claim against the United States

" of America, or against the Mint of the United States at

*' San Frauacisco, on account of said claim, or for the sale



'' of the articles therein set out. The said defendant then

'' and there well knew that said claim was false, fictitious

"' and fraudulent, as aforesaid, and well knew the said

'* claim had been paid on said twenty-sixth day of March,

" 1900, the said Selby Smelting- and Lead Company, as

" aforesaid had received from the United States of America

•'the said sum of four hundred and ninety-eight and thirty-

" seven (|498.37) one-hundredth dollars, in full and com-

'* plete payment of said claim and of the articles set out

''therein; and he then and there well knew that the said

" Selby Smelting and Lead Company had no other or fur-

'* ther charge or claim against the United States, or against

" the Mint of the United States, and he, the said defendant,

" intended then and there and thereby to defraud the Unit-

'' ed States of America.

" The fourth count of the indictment charges that

" Walter N. Dimmick, on the 7th day of. April, 1900, and at

" divers other times from and including the said 7th day

'' of April, 1900, to and including the 30th day of April,

•• 1900, at the City and County of San Francisco, State of

'• California, then and there being * * * ^yag not an

''authorized depositary of public moneys; that the said

" AValater N. Dimmick, not being an authorized depositiiry

'' of public moneys of the United States of America, did

'^ then and there knowingly, unlawfully, willfully and

" feloniously, use a portion of the public moneys of the

'' United States of America, for a purpose not prescribed by

" law, that is to say, the said Walter N. Dimmick then and



-' there used the said moneys for his own uses and pur-

" poses."

THE CLAIil IS FALSE, FICTITIOUS AND
FRAUDULENT.

The first point made in argument by appellant's brief,

p. 34, is, in substance, that the demand made by copy a

part of the indictment of Selby Smelting and Lead Com-

pany was not a false, fictitious or fraudulent claim against

the United States, and that no criminal charge could be

predicated upon its presentation to an officer for payment.

The demand was originally a fair, honest and just de-

mand, but it was paid by a set-off or exchange of material

as detailed by the witnesses (Mr. Theodore Gray, Trans.,

pages 72 to 76; Mr. Frank A. Leach, Trans., pages 90

to 96).

Certain merchandise was procured from Selby & Co. for

the use of the Mint, and was paid for by a delivery or ex-

change of material delivered for the Mint. In other words,

the Mint delivered to Selby & Co. material worth

•1498.37, and certain bills for merchandise aggregating the

same amount were selected and set-off or balanced against

that demand. No money Avas actually paid, but the re-

ceipted bills were exchanged, and thus both demands w ere

paid.

The indictment does not state that the voucher or

bill in question had been i^aid in money. Selby & Co. had

received satisfaction for the demand and had receipted and

surrendered the bill. This constituted payment.



A genuine, valid claim which has been paid and ex-

tinguished as a demand against the Government is a

fraudulent or false claim when presented for repayment,

as much so as is a claim originally false.

A claim presented to the Government for the making of

;». land survey which was never made is no more false or

fraudulent than a claim for the making of a survey which

had been paid and extinguished.

United States vs. Wiltherger, 5 Wheat., 95, states some

general rules, but does not touch the question here.

And so with Ex parte McNiiltij, 77 Cal., 1G8, and the

quotations from Bishop (Trans., pp. 35 to 37).

Mr. Justice Brown, speaking for the Supreme Court in

I'jcans vs. V. S., 153 U. S., 584, said:

"While the rules of criminal pleading require that the

"• accused shall be fully apprised of the charge made against

'• him, it shoidd, after all, be borne in mind that the object

' of criminal proceedings is to convict the guilty as well as

'' to shield the innocent, and no impracticable standards

" of particularity should be set up, whei*eby the Goveru-

'• ment may be entrapped into making allegations which it

•• would be impossible to prove."

Appellant puts too narrow a tonstruction upon the

words of the statute, and insists that in order to constitute

•>. false, fictitious or fraudulent claim the bill presente<l

must contain some items which are originalh' false, etc.

It is true the claim in question never did contain any

false or fictitious item ; but when it was settled and paid it



was no longer a subsisting claim or demand, and when

presented for payment and represented as a valid claim it

was, for such purpose, a false and fraudulent demand, as

much so as if the merchandise mentioned had never been

delivered.

The statute does not designate the claim upon which a

criminal charge may be predicated as one which contains

fictitious or false items, or one which was originally and

essentially false, but the language is broad enough to in-

clude a claim like the one involved here—a claim which, as

a demand for money out of the Government funds, is false,

fictitious and fraudulent. It was presented by the de-

fendant as a true, substantial and honest demand, w^hile in

its then condition it was not as a demand true, but was

false; it was not substantial or real, but w^as fictitious, and

it was not an honest but was a fraudulent claim.

This is really a question of interpretation of the statute,

and while it is probably impossible to find a case precisely

in point, we are not entirely without authority upon the

subject. W^e cite I'nited Statess vs. Goggin, 3 Fed. Rep.,

492 (decision by Judge Drummond of the Wisconsin Cir-

cuit). There, the defendant was indicted for the presenta-

tion of a false claim under this section of the Revised

[Statutes, and the decision is upon a demurrer to that in-

dictment.

Coggin was a soldier and claimed to have been wounded

at the battle of Corinth, and made such proof that his ap-

plication was sustained before the Commissioner of Pen-
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sions, and his name was entered upon the list of pensioners.

After the statute of limitations had run upon this offense,

he made a claim upon the pension agent in Milwaukee for

a pa^aneut upon his pension, which was within the statu-

tory period of limitation, and upon which he was indicted.

In discussing the question. Judge Drummond uses this

language:

" In this case it was not the entry upon the pension roll,

" nor the certificate issued, that was false or fraudulent.

" That was all genuine and authentic. The certficate is-

" sued was a genuine, true certificate, declaring that the

" defendant was entitled to a pension. But the claim was

" fraudulent. The certificate had been obtained, accord-

" ing to the indictment, by fraud, and when it was pre-

" sented, as the indictment alleges it was, to the pension

'' agent at Milwaukee, it constituted a false and fraudulent

" claim against the United States, and upon that false and

" fraudulent claim he obtained money, although tlie certifi-

" cate was genuine. And that this was the meaning of the

" statute, there can be no doubt, because, immediately fol-

*' lowing the clause of the statute already referred to, is

" the case of a person who presents a fraudulent or false

" certificate, or ^\ lio, for tlie purpose of obtaining, or aiding

** to obtain the payment or approval of such claim, makes,

" uses, or causes to be made or used, any false bill, receipt,

" voucher, roll, account, claim, certificate, affidavit, or

'* deposition, knowing the same to contain any fraudulent

" or fictitious statement or entry. So that the two classes



" of offense are distinct and separate : one speaking of a

" false claim in itself, knowing the claim to be false; and

" another, a false certificate, knomng it to be false. So I

" hold that, although the fraud in obtaining the entry of

" the name of the defendant upon the pension roll, and the

" issuance of the certificate, were within the statute of limi-

" tations, and so, if the offense were confined to that, it

"• could be successfully made, yet, every time the defendant

" made a claim upon that genuine certificate, his name be-

" ing entered uix)u the pension roll, he committed one of

" the offenses described in the statute, namely : he pre-

" sented a claim to the Government for payment which

" was false and fraudulent, and which he knew, according

" to the language of the indictment, to be false and fraudu-

" lent. Therefore, it was a question of a false and fi'audu-

" lent claim, Avithiu the meaning of the statute, and, if he

"^ knew it to be false and fraudulent, that completed the

" offense."

In the case at bar the Government does not claim that

the bill of Selby iV: Co., as a bill of Selby & Co. against the

Government, was in any sense originally false or fraudu-

lent, but on the contrary; what is claimed, however, is tliat

the claim made by the defendant Dimmick upon the cashier

of the United States INlint for four hundred and ninety-

eight and 37-100 dollars (|498.37), upon a demand which

he knew had been paid, and upon which he kncAv he was not

entitled to receive any money whatever, was precisely one

of those cases denounced bv the statute. He made a claim
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upon the cashier for a sum of money, using this voucher

as a mere means of supporting that claim, knowing at the

time that the claim he made was false and fraudulent.

This is not the case of an oversight, error or mistake

made by an innocent or ignorant man. The defendant has

shown by his testimony, and that of other witnesses in

the case that he is an exceedingly shrewd and smart man.

He knew that the voucher in question was not a demand

upon which any person could make a claim for money

against the Government, and he knew he had no right

whatever to claim the money or to receive it. He sought

to profit by the transaction.

Counsel for appellant has fallen into an error in assum-

ing that the ''claim" consists of the bill or paper T^Titing,-

The demand consisting of a paper wTiting, shows

the reasons for making a claim, but is not the claim

alluded to by the statute. Such a demand might be made

out and left upon the defendant's desk, without any viola-

tion of the law, however false or fraudulent it might be

in fact, and could only constitute a part of the chain of

facts making up the criminal act, when a claim for the

money was made thereon to a disbursing officer of the Gov-

ernment. It was the making of the request of the cashier

to pay to the defendant the sum of money, when he knew

no money was due him, and he had no right to receive any

money by the particular demand which was the basis of his

claim, that constituttnl the crime committed by the de-

fendant. AVebster defines the word

:
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"Claim'' 1st. A demand of a right or supposed right;

a calling on another for something due or supposed to be

due ; an assertion of a right or fact.

2nd. A right to claim or demand something; a title to

any deht, privilege or other thing in possession of another.''

And it will be borne in mind that this claim was not pre-

sented by the Selby Smelting and Lead Company for pay-

ment, but, on the contrary, the bill had been paid them on

the 26th day of March, and on the 7th day of April, the

date of its presentation by the defendant to the cashier of

the Mint, it was not an outstanding claim against the Gov-

ernment. The Selby Smelting and Lead Company did not

authorize its presentation. And the indictment alleges:

" That the said claim was then and there, at the time

" and place of presentation thereof, for payment, as herein-

" above stated, false, fictitious and fraudulent in this, that

" the said claim had thertofore, on the 26th day of March,

'• A. D. 1900, been wholly paid by the United States, and

" the articles set out in said claim had theretofore, to wit,

" on said last mentioned day, been wholly paid for by the

" said United States, and that at the time and place of

" making the said claim and presenting the same for pay-

'' ment, the said claim was not due or owing by the said

•' United States to the Selby Smelting & Lead Co., or to

" any other person, and was not due or owing at all."

And the indictment further alleges:

" That on the 26th day of March, 1900, the Selby Smelt-

'' ing & Lead Co. had received full payment of said claim,
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" and tliat the said Selby Smelting & Lead Co. had no other

" or further charge or claim against the United States of

" America, or against the Mint of the United States, on ac-

" count of said claim, or for sale of the articles therein set

'' out."

And the indictment further states:

" That defendant well knew at the time he presented

" said claim to the cashier of the United States ^lint to wit

:

" on the 7th day of April, that the said claim had been

" theretofore paid ; and that he well knew the Selby Smelt-

" ing & I^ead Co. had no charge or claim against the United

" States on account of the claim or for the sale of the arti-

" cles therein set out, and that he then and there intended

•' to defraud tlie ITnited States."

The Court will bear in mind that the Selby Smelting &

Lead Co. is not charged wdth the presentation of the claim,

but that the charge is made against Dimmick.

The words ''false," "fictitious" and "fraudulent" have

well recognized meanings. "False" means unfounded or

unjust. "Fictitious" means not real. "Fraudulent" means

having a certain and clear perception of the falsity of the

claim made.

It was not false and fraudulent originally. On the 26th

day of March, 1900, the claim was a valid one. It was

upon that day, however, fully satisfied and extinguished.

The Selby Smelting & Lead Co., the person to whom the

claim was payable, has never asserted otherwise; it had no
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claim against the Government, and asserted no claim

against the Government subsequent to that date. It did

not authorize the presentation of this claim by the defend-

ant, and was not awai'e that the defendant had presented

the claim.

EVIDENCE SUFFICIENT TO SUSTAIN CONVIC-

TION ON FIRST COUNT.

There is ample evidence to sustain the verdict upon the

first count of the indictment. Counsel contends that as

the claim of the Selby Smelting & Lead Co. was not paid

in money, it had never, in fact, been paid. We quote from

his brief (p. 52) :
'

. •

"The prosecution made no attempt to prove that the

" claim had ever been paid ; but instead, did prove, over the

" objection and exception of the defense, that Mr. Leach,

" the Superintendent of the Mint, entered into a contract

" with the managers of the Selby Smelting & Lead Co.,

" whereby a claim held by the United States against the

'' Selby Smelting & Lead Co., for old material theretofore

"sold by the United States to the Selby Smelting

" & Lead Co., and amounting to |498.37, was set-

" off against the claim of the Selby Smelting &
" LsiVd Co. for the material designated in the voucher an-

" nexed to the indictment and marked 'Exhibit A,' and

" previously sold by the Selby Smelting & Lead Co. to the

" United States, and amounting to the sum of $498.37

" (Trans., pp. 91, 103, 105). In other words, Mr. Leach,
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*' without the slightest authority and in flagrant violation

''of the statute (Sees. 3552, 3618, 5496, Revised Statutes

" U. S. ) and of the regulation of the Treasury Department,

'' set-off as against the claim held by the United States, the

" indebtedness due from the latter to the Selby Company.

'' It is a proposition of law too clear for argument that the

" alleged set-off is absolutely void.'-

Gray, the chief acountant of the Selby Smelting & Lead

(^o., testified :
" The original bill came back, the original

" of which this is a copy, came back to me with a raemor-

" andum in pencil upon it. It was in the hand^T-iting of

** Mr. Walter N. Dimmick. The memorandum requested

'• a segregation of this bill dated the 13th of March, 1900,

'" so that portion of it represented actual items therein

'• should exactly offset and cancel a certain credit balance

" due from the Selby Smelting & Lead Company to the

" Mint, amounting to |498.37. Tliat would be in one bill.

'* It, the bill, was in the handwriting of Mr. Dimmick. It

" was made at the request of the Mint, certainly as far as

" my knowledge goes, Mr. Walter Dimmick, the chief clerk.

'' The bill for |498.37 was marked 'paid,' and we secured

'• from the Mint a corresix>nding voucher signed by its

'* superintendent, tJiat in exclianyc for old material the

'' Selhjj ^nicltinf/ d- Lead Company had rvceircd from the

'Mint that amount of money. I have that voucher.

'• (Trans, pp. 75 and 76.) At no time after April first,

** 1900, did anyone bring or tender any money to the Selby

" Smeltiny & Lead Co. on this hill of $Jt9S.37. Mr. Dim-
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'• inick was not authorised by the company to collect

" $498.37 in money. He never brought nor offered to the

'^ company $498.73 in money at any time."

That entire transaction of |408.37 was closed up on the

2(Jth or 27tli day of March, 1900.

United States Exhibit No. 1 appearing at page 79 of the

transcript shows that the claim in controversy was paid on

the 26th day of March, 1900, and we call the Court's at-

tention to the endorsement upon the claim.

"Paid March 26, 1900. Selby Smelting & Lead Co., per

" H. B. Underhill, Jr., Secty."

"Q. State more explicitly whether the Selby Smelting

" & Lead Company received payment of this |498.37, and

" how it received it.

'' A. It was not a payment in coin. It was simply an

" exchange of vouchers. That is the substance of the trans-

" action to which you refer. It was an exchange of vouch-

" ers and represented bona fide material. That material

" loas actually exchanged and delivered on each side, one to

'" the other."

Frank A. Leach, Superintendent of the Mint, testified:

" Mr. Dimmick was acting Superintendent of the Mint

'• iu my absence. In the ordering of supplies he per-

•• forms duties. When this bill came back. Exhibit No. 1,

" for 1498.37, and the other bill for a smaller amount, I

" gave a receipt and took the receipted bill."

"Q. State whether or not that was a final settlement

" and close of the transaction involved in those bills.
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" A. Yes, sir ; it closed up that transaction in old mate-

*' rial ; wound that up for that time, up to that period."

We also direct the Court's attention to the tetsimony of

Mr. Leach at (Tr. pp. 92-93) . Mr. Leach, Superintendent

of the Mint, testified (Trans., p. 100 ) :

" On the 12th of March I called his (Mr. Dimmick's) at-

*' tention to this bill. After obtaining the bill for one-half

'' an hour or so, he came into mj ofl&ce and said, after look-

" ing it over Jtc was able to find a number of items that

" would exactly halance the amount due us from Selby for

" old material/'

Mr. W. K. Cole. Cashier of the Mint, testified (Trans., p.

108) :

" On the 7th of April, 1900, Mr. Dimmick, who was then

" Chief Clerk, brought this bill, United States Exhibit No.

" 1, with two other bills from the Selby Smelting & Lead

" Company. This bill was |498.37. He came into my office

" and brought these bills and told me that he was having

" a little settlement with Selby & Co., in his office; that he

" wanted the money to pay these bills, Mr. Dim-

" mick presented me these three bills, one in the sum

" of 1137.68, one in the sum of |108.99, and the other in the

" sum of $-'i98.37. He told me that Selby cV: Co. were in his

" office waiting to receive payment of tliese bills. When he

'' handed me this bill of |498.37, United States Exhibit No.

'' 1, and after he made the statements to which I testified, T

'' paid him the money. I paid him of United States Exhibit
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'• No. 1 the bill calling for S498.37. I paid him 1498.37 for

" United States Exhibit No. 1, §108.99 for United States

" Exhibit No. 3, and |137.68 for United States Exhibit No.

''2. I paid him the total ^757.04. I i)aid him the money as

" Cashier of the Mint, and as custodian of the funds of the

" Mint. That was part of my duties. The Selby Smeltinj^j

" & Lead Co. had never requested payment of me of this

" bill. The bills of the company were invariably collected

" excepting on this occasion, by the representatives of the

^ Selby Smelting & Lead Co. When I paid this bill u|X)n the

" 7th day of April to Mr. Dimmick I noticed that it bore

" the endorsement, 'Paid March 26th, 1000, Selby Smelting

" & Lead Co., per H. B. Underwood, Secty." T noticed the

" endorsement paid, but I cannot remember whether I

" looTcd of the date. It has been the custom prevailing at

"the Mint to have all bills receipted in advance. 1 did

" not at the time observe that the bill bore on eiirlorse-

" ment of having been paid on March. 26, 1900.

''Q. 1 will ask you this question. If 30U remember

" when this bill for |498.37 was presented, hoAv were these

'* bills arranged?

"A. I remember that he had three bills and showed me

" the amounts. He said Selby & Co. were in his oftice wait-

'• ing to receive payment of the bill. The office of the chief

clerk does not immediately adjoin my office; it is across

• the corridor, and I could not at the time observe whether

•• or not any oni- was in his room. It was impossible."

On (loss-examination, :Mr. Cole testified (Trans., n. 117) :
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''On April 30th, 1900, Mr. Dimmick came into my office,

'' and he had been sick. He got out of a sick bed and came
'* over there, and limped in on crutches. He sat down at

*' my desk, and said he wanted to pay me back the money
•' on that Selby bill of $497.38. He took out of his pocket

" a little bag containing money, and paid me the 3^9^.38,

" and took the voucher back. When he visited my office on

" the 7th of April, liWO, he told me that he was having a

•• little business with the Selby Smelting & Lead Company;
'• that they were icaiting, and he wanted to pay them this

" money. That is what he stated. He was having a little

" settlement with Selby & Co., iti his office."

Mr. Cole further testified, "that |498.37 was paid by me
•' to Mr. Dimmick out of the ordinary cashier's account for

" expenses for running the United States Mint."

On redirect examination, Mr. Cole testified (Trans., p.

130) :

''On the last day of the month, or the first two days of the

" succeeding month, my bookkeeper takes the bills that I

"' have paid and entered in my book, and compares them

" with tlie chief clerk's office to see that tliey correspond.

"• On the 30th day of April, if Dimmick had not returned

*' that money the fraudulent bill would have been discov-

" ered. I have reference to the voucher for $498.37. I mean

" the transaction would have been discovered, but by him

'' returning me the money and taking the bill, all the other

" bills were charged off in the regiilar way of business. Mr.

" Dimmick did not in his conversation with me on the 7th
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" day of April, 1900, tell me that the bill had been settled

" with the Selby Smelting and Lead Company' by an

" exchange of material of the 26tli day of March, 1900. He
" did not tell me that he had had any settlement on the

" 26th day of March, 1900, with the Selby Smelting and

*' Lead C.'o. Mr. Dimmick told me to make no entry in my
»

'• book for the sum of ^498.37. It was presented to me in

" the ordinary way of paj'ment as though it was a claim he

" was going to pay them the money on."

" Q. This endorsement on United States Exhibit No. 1,

'' to the effect that it was paid, signed by Selby Smelting

" & Lead Co., and calling your attention to that, had that

'' been actually paid?

"A. That was do\STi there as an evidence that he had

" received satisfaction of the account. Tliey received sat-

" isfaction in old lead; one account was set off as against

• the other. (Trans., p. 103.

)

The Defendant testified. ( Trans., p. 151 .

)

"On the 31st day of March, I presented to the cashier of

the Mint, L^nited States Exhibit No. 1. I explained to

" the cashier that I needed the money to deposit in the sul)-

•• treasury on account of the bluestone, and the casliier

" said 'That is all right, Mr. Dimmick, I understand,* and

" he handed me the money. I did not return it to the casli-

•' ier on that day because the cashier's ofHce closed at one

" o'clock. He had gone home. I put this -f198.37 in the

" chief clerk's safe (my safe.) / left the money in my safe

"until the SOtli daij of AixU, 1900. In the interim. I was



• 20

" in attendance upon the duties and affairs of my office a

** part of tlie time only. This sickness occurred in the early

'• part of April, and I was at the ^lint in the interim. I was

" practically a cripple."

On cross-examination the defendant testified :

"I gave back to Mr. Cole the sum of $198.37 on the 30th

*' day of April. I did not ask Mr. Gray to make up this

" bill of 1498.37 the way he has testified. I did know that

" on the 26th day of March, 1900, that that bill had been

"'
fully settled and. extinguished. I did not present it to Mr.

" Cole on the 7th day of April, but when I did present it to

" him, / kneic that the bill had been fully settled and ex-

" tinguished. I did not tell Mr. Cole that the bill had al-

" ready been extinguished. I did not tell Mr. Cole that the

'' collector of the Selby Smelting- & Lead Co. was in my of-

'" fice waiting to receive payment of that bill. When I re-

" ceived the sum of |498.37, I presented to Mr. Cole, cash-

"• ier of the United States Mint, this voucher United States

" Exhibit No. 1, I immediately put the money in the office

" safe.

"(^ Why did you permit this sum of |498.37 to remain

" in your office from the day you received it from Mr. Cole

'* until you left a sick home in Oakland to come over and

'* give it back to him?

"A. Because it was very close to noon ; it was the busi-

" est time of a busy Saturday. The following ^londay I

" was very busy again with duties at the Mint, and it was

" overlooktHl or forgotten. The same condition existed on
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'* Tuesday. Tlie same condition existed for several days.

-' In the meantime, however, I was taken with this rheuma-

" tism to the extent that I was unable to walk with any

" comfort. I was in the Mint every day attending to my

" duties as chief clerk, from the time I received the money

" until the 21st of April. I saw Mr. Cole every day during

" that time. I helped count the cash every night. I knew

" that he was counting this United States Exhibit No. 1, as

'' so much cash in the drawer. He did that at my request.

" I imagine Cole has feeling against me. I imagine that

" Leach has feeling against me. I left my home on the 30tb

" day of April to go to the United States Mint at San Frau-

" Cisco in a carriage.

''Q. Where did you go from the ferry upon that occa-

'' sion?

"A. I tcent to the Mint.

"Q. AVhere did you go from the ferry in your carriage

" upon that occasion?

"A. To Wells, Fargo's Bank.

*'Q. What did you do at Wells, Fargo's Bank?

"A. I transacted some business of my own.

''Q. Mr. Dimmick, did you not upon that occaison de-

" posit in Wells, Fargo & Co.'s Bank, a check given to you

'• by Mr. Anthony in the sum of .f400, and did you not at

" the same time draw from Wells, Fargo & Go's Bank on

" the same day |460, and did you not again get into your

" carriage, go to the United States Mint, go to your vault

" and put in your vault the sum of

" A. No, sir.
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"Q. Did you not on tliat occasion draw any money from

" the Wells, Fargo & Co.'s Bank?

"A. I did.

"Q. How much?

"A. I cannot recollect the amount.

''^TJic Court.—Q. Approximate it.

"A. I deposited some money there, the proceeds of a

"" draft which was given me by Mr. Anthony. The amount

'' I drew out on that day was the amount of tlie fiOO and

'' what other halance I might hare in the hank. I do not

'' recollect the exact amount that it was, but it was some-

" thing in the neighborhocxi of .|60 or .f70, and I think it

" closed my account at that time, if I recollect rightly. I

" did on that occasion, immediately before I was conveyed

" in my carriage to the United States INIint, draw from

'- Well's Fargo & Co.'s Bank, the sum of |4T0 or there-

" abouts. I recollect the amount of the check I deposited,

" immediately before drawing tliis money, I think it was

" an even |400. I cannot remember whether I transacted

'' any business at the Mint other than to give iNIr. Cole the

'• sum of 14:98.37. I did not take this money I got from

*' Wells, Fargo & Co.'s, to the vault, and drop it in the

'' safe. I presume I did put tlie nuuiey in the safe upon that

*' occasion of my visiting the vault on the 30th daj^ of April.

'' I did not ever tender to the Selby Smelting and Lead

*' Company the sum of |49S.37 called for by rnited States

'' Exhibit Isfo. 1. I ivas never authorized by the Selby

'• Smelting and Lead Company to collect from Mr. Cole, the

*• cashier of the Mint, the amount called for by the voucher,
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•United States Exhibit No. 1. He (Mr. Cole), paid me
" nothing on the 7th day of April. This entry in the book,

" 'the 7th day of April,' is in the handwriting of the cash-

" ier. I do not know whether these figures made there were

" made on that daj'. I received this money on the 31st day

" of March. I did not receive from him at any time the

" amounts to which he has testified, and only received from

" him $498.37.

" Q. Mr. Dimmick, I will show you now a private mem-

" orandum book and ask you in whose handwriting that

" book is, ( Handing.

)

*'A. That is in my handwriting.

"Q. I will call 3'our attention to the item here, |498.37,

" appearing here as an entry of April 30th, 1900. Was this

" your private memorandum book?

"A. Yes, sir.

"Q. Was this one of the books of the Mint?

"A. No, sir.

On re-direct examination (Trans., p. 174) defendant tes-

tified.

"Q. By Mr. Collins.—Then you knew it had been set-

" tied. What do you mean by that, that you knew it had
" been settled? Was any money paid for it?

''A. No, sir.

"Q. Has any money at any time been paid for it?

"A. No, sir.

"Q. Then hoio has it been settled?

"A. By the payment of old material sent from the Mint
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*' to the l^clhij Smelting <£• Lead Co. There was no Mint or

" Treasury regulation authorizing it.

Mr. Cole on being re-called, testified (Trans, p. 180) :

"I paid him the money on the representation that he was

" to have a settlement with Selhy."

The foregoing excerpts from the transcript of testimony

very clearly show that the claim presented by the defend-

ant was false and fraudulent.

The proof in support of the first count of the indictment,

is not only sufficient to sustain it, but practically conclu-

sive. Counsel's contention that the evidence shows that

the claim had not been paid up to the time of its presenta-

tion by the defendant to Mr. Cole, is unfounded ; the claim

had been settled. It was paid by the United States Mint

upon the 26th day of March, 1900, and whether it was paid

in money, or bj' other property, is wholly immaterial. The

fact remains that it was paid. It was paid in a manner sat-

isfactory to the Selby Smelting and Lead Company. The

defendant himself attended to the details of the settlement

;

participated in it as chief clerk of the Mint. (See testi-

mony of Gra3% and Leach.)

Whilst not conceding that the settlement had with the

Selby Smelting and Lead Company, on ^March 26th, was in

any way invalid, but expressly urging that at tlie utmost,

it was a mere irregularity, we contend that this defense

cannot be urged by the defendant. He is estopped in law

from making any such defense. That the rule of estoi^ple

may Ik? applied in criminal cases, is now well estiiblished.
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This rule is discussed in ^late of Tennessee, Appt., vs.

O'Brien, (Supreme Court of Tennessee), Book 26, Law-

yers' Reports Annotated, page 252.

The defendant in that case was indicted for embezzle-

ment. The indictment charged that while acting in an of-

ficial i=.i>dcity, he collected in Hamilton County, in the

State of Tennessee, the sum of $75,000 for his principal, a

corporation organized under the laws of Kentucky, but do-

ing business in Tennessee, and that he bad ^'unlawfully

and feloniously appropriated the sum to his own use."

^'A Tlea of abatement' was filed; the defendant main-

" tained that because the Supreme Council of the Catholic

" Knights of America, its principal, was a foreign corpora-

" tion, and had not at any time, filed in the office of the

" Sec: ct;iry of State of Tennessee, a copy of its charter, as

" requiii'd by an Act of the Legislature of that State, and

'* having otherwise failed to comply with the requiremeuts

" of an Act of the Legislature, it was wrongfully carrying

" on business in Tennessee, and therefore the defendant

" could not be liable for embezzling or appropriating the

* funds of the corporation,

"The Attorney-General moved the ( 'ouit to strike out the

" plea, because, among other reasons, it presented no meri-

'• torious defense to the indictment. The Court said : 'If

" it should turn out in proof that the defendant, while act-

" ing as agent and employe of the company, received money

" paid to him for his principal in the course of its eraploy-

'' ment, and then frauduh^itly and feloniously appropriated



26

" it to his own use, when indicted for the offense, he cannot

" be permitted to defend himself from the criminal conse-

'' quences of such wrong doing, upon the ground that his

' principal was carrying on its business in this State in

" violation of the terms of that Act. Whatever others

" might say about the right of this foreign corporation to

'' come into this State to carry on its business and acquire

" property interests, without having first complied with

'• the requirements of the Act of 1891, at any rate the de-

" fendant's mouth is closed Avhen, as agent, he received

" the money of and for this corporation, and feloniously

" appropriated it to his own. use. The wrongful act of the

" principal cannot be invoked as a protection against the

'• still more wrongful act of the guilty agent. To liim un-

" der such circumstances, the rule of estoppel applies.

"On this subject, the case of State vs. Spaulding, 24 Kan-

'' sas, page 1, is very instructive ; * * *

"Having fraudulently appropriated the money, and be-

" ing indicted for embezzlement, he undertook to defend

" upon the ground that as his receipt for these moneys was

" unauthorized, and outside of the line of his duty, they

" were not the moneys of the City, but of various licensees,

"' and that, therefore, the indictment for embezzlement of

" the City's funds could not be maintained. To this con-

" tention, however, the Court replied

:

"A man may not say, 'T have the right to receive the

" money,' and receive it, and then Avlien challenged for its

"• receipt or embezzlement, avoid liability by saying, 'I had
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" no right to receive it.' He has voluntary assumed a po-

" sition, the responsibilities of which he may not avoid.

" The law of estoppel binds him, whether it binds any one

" else or not, as is equally potent in a criminal as well as a

" civil action."

The Court adopted this view.

See also Wharton's Criminal Law (Vol. 2, 9tli Edition,

Section 1326), where this rule of estoppel is recognized.

There is no variance hctiveen the proof and the indict-

ment. (Pp. 55 to 67, Brief of plaintiff in error.)

Conceding' for the sake of argument, that the indictment

alleges that the Selby Smelting and Lead Company's claim

was originally settled by the payment of money and that

the proof shows the payment of the bill to have been other

property, yet, this would be an immaterial variance.

The subsequent averment in the latter part of indict-

ment, that the Selby Smelting and Lead Company had re-

ceived fi'om the United States of America, the sum of

-f498.37 in full and complete payment of the claim, and the

articles set out therein, could have been omitted withour

violence to the indictment. The question is, was the claim

paid? Was it paid before its i^reseutatiim by the defend-

ant on the 7th day of April? The proofs in the case sliow

that it was paid. The proofs show that it was paid on the

26th day of March. How it was paid is a matter not at all

material. It cannot concern the defendant.

"A variance as to the sex of the auinuil charged to be

*' stolen is immaterial." {I'eoph: vs. J*i<o, 62 Cal., 50.)
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''On an information for grand larceny the fact that the

" information charged the stealing of a horse whereas the

" evidence showed the stealing of a gelding, does not cou-

" statute a variance." (People vs. Monteith, 73 Cal., 7.)

"Where the information charges the larceny of a check

" drawn in favor of 'one P.,' and the variance shows that it

" was drawn in favor of 'A. G, P. or bearer,' the evidence

" is immaterial."

People vs. Arras, 89 Cal., 223.

Putnam vs. United States, 162 U. S., 687.

United States vs. Johnson, 26 Fed. Rep., 682.

United States vs. Moore, 11 Fed. Rep., 248.

In People vs. Leong Quong (60 Cal., 107), the appellants

Avere convicted of the crime of grand larceny for stealing a

horse and wagon, the alleged property of one Sang Hop.

On trial of the case the owner of the property stolen testi-

fied that he had two names, a business name and a personal

one. His personal name was Yup Chin, and his business

name Sang Hop, and that in all his business transactions

and dealings for years he had been known by his business

name only. Held, the name of the owTier of the property

stolen is not a material part of the offense charged. It is

only required to identify the transaction, so that the de-

fendant, by proper plea may protect himself against an-

other prosecution for the same offense.

"There is no variance where the result and original cause

" are the same." [Wharton's Criminal Emdence, p. 122.)

Counsel's next attack is upon the Fourth Count.
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THE ALLEGATION OF TIME IS NOT UNCERTAIN.

Counsel claims that the fourth count of the indictment,

being the other count under which defendant was convict-

ed, does not charge the crime.

Counsel's contention that the allegation "that on the Ttli

" day of April, 1900, and at divers other times, from and

" including that date, and until and including the 30th day

" of April, 1900," is bad ; is not well taken. It is not un-

certain, but it is definite ; nor does it charge the defendant

with the commission of various offenses between the dates.

It charges only one offense, viz., an offense committed on

the 7th day of April, and the proof in the case says : "That

" be did receive the money upon the 7th day of April and

" used it until the 30th day of April, when he returned it/'

We will discuss further on, the sufficiency of proof to

sustain the conviction under the fourth count of the in-

dictment.

Just how much of this money defendant used on

the 7th day of April, or on any other day between that and

the 30tli uo one knows but himself, and probably he does

not know ; but between those days he used the money, as is

amply shown by the evidence. His own admission in his

testimony would be sufficient to show that he had used the

entire sum during that entire time, for a purpose not pre-

scribed by law, as he saj-s, he kept it in a safe in his office

in the ^Nlint, and every day counted as so much money in the

cashier's hands. It is scarcely necessary to cite authori-

ties on this question.
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It might very well be that this entire sum of money was

used every day from and including the 7th to the 30th of

April. Suppose, for instance, that ^Ir. Dimmick had, dur-

ing this time been engaged in a commerical business, and

that he had taken this sum of money and placed it among

rhe moneys upon Avhich he was conducting his private busi-

ness. Of course, the identical pieces of money would prob-

ably have passed out of his hands with the very first trans-

action, and certainly their identity would have been lost

by mixing them with his own moneys, but it would be no

very strange construction of the law to say, that he had

used that money for his own private business every day

from the time he took it, until he returned it; and the

evidence was such as to convince the jury, and we think to

satisfy any reasonable person, that the charge was true.

The defendant could not possibly have been mislead by

this charge, as he is apprised of what the proof would be

within reasonable certainty.

The charge in simple language is, that the defendant

used the public moneys for his private purposes, on the

7th day of April, 1900, and contiuutxl to use the same from

time to time until the 30th of April. He is not charged

with using portions on separate days, but that he used all

of it on the 7th, and on di\ers other days from tliat time

(o and including the 30th day of Ai>ril.

To the quotation made by Counsel in his brief at page

43 from Bishop's Xctc Critninal Procedure, Sec. 395, it

might have been well to add the balance of the section, as
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follows : ''Still there are so many cases in which this form

"has been suffered to pass, and it is so often in the judicial

* thought confounded with the continuando, that one can

•' hardly say how the question is in authority. The form

" is not to be commended." The author here refers to Sec-

tion 388 of the same book, which reads : "Where the plead-

'' er intending to employ the continuando, sets down a day

* 'certain and adds Avords insuflicient as such, they Avill be

•' rejected as surplusage, and the indictment sustained as

" charging the offense on the single day." So it would seem

that if this charge be not absolutely good, it is because of

surplusage as to the unnamed days, and that the charge of

embezzlement on the 7th day of April, 1900, would be suf-

ficient. We hold that the indictment charging the defend-

ant with having used a specific sum of money belonging to

the government, for his own uses and purposes, for the

period of one mouth, beginning with the first day of June

and ending with the last day of June in a given year, would

be absolutely good, as it is a continuing crime, and not

one which is completed the moment it is first committed, as

is the case with many crimes.

And again : If the allegation of the indictment w as

lacking in detail, the defendant made no demand for a bill

of particulars, as he had the right to do, and-thereby waived

the defect. ( See United States vs. Rosen, 161 U. S., 607.

)

Counsel next claims that the fourth count of the indict-

ment charges no crime within provisions of Sec. 5497 of the

Revised Statutes, and contends that the statute only applies
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to a special class embracing" only bankers and brokers. The

statute reads: "Exery banker, broker or other per-

son." It will be noticed that the general terra "or other

person" appears in the statute subsequent to the specific

designation. It was evidently placed there advisedly and

in language broad enough to include any one who uses the

moneys of the Government for a purpose not prescribed by

law.

Counsel for the plaintiff in error makes the supertechni-

cal point that the indictment does not charge that the de-

fendant was a public depositary at the time of the user of

the money, and cites several authorities; but we deem it

only necessary to refer to the language of the indictment.

(Trans., p. 15.)

It is first stated that defendant on and from and includ-

ing the 7th day of April, 1900, to and including the 30tli

day of the same montli, was a clerk of the United States

Mint, and was not a depositary of public moneys and then

proceeds.

"That the said Walter N. Dimmick Avas not an author-

" ized depositary of public moneys of the United States,

''then and there knowingly used a portion of the

'* public moneys, etc.'' Furtlier comment is unnecessary.

In attacking this fourth c(mnt of thejudictment upon

which the defendant was also convicted bA- the jury, ap-

Ijellant's counsel with apparent gravity and seriousness,

argues that the indictment is necessarily bad, because it is

impossible that the defendant could have committed the
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offense extending oAer a period from April 7tli to April

Both, He is charged with making an improper use, that is

for a purpose not prescribed by law, of government moneys.

The evidence without any question shows that on the Ttli

of April, the defendant received |498.37 of the moneys be-

longing to the United States Government; that he did not

return the same until the 30th day of April. The evidence

also satisfactorily shows, that within that time, the defend-

ant made use of that money for some purpose of his own.

He did not furnish us with a detailed account of his j^ecu-

niary transactions during that time, and he is the only man

who could furnish the information. The government not

being able to know the precise facts, could only charge tlie

crime in the usual manner. No agent or clerk could ever

be convif^ted of embezzlement by means of a series of trans-

actions, under the rule contended for by tlie appellant.

Section 349 of Vol. 1, Bifthop's Neic Criminal Procedure,

lays doAvn the rule that any Avords carrying distinctly the

idea suffice; as, on a day stated, ''and thence continually un-

til" another day si)ecified. Or, on such a day ''and con-

tinually until" another day named.

Section 387 cited by Counsel is not an authority, because

in the case at bar, there was a continuous use of the nutney.

Counsel omitted, however, to cite Set-. 388 of ^'ol. 1, JiisJi-

o/>'.s' Xeic Criminal Froeeednre.

" Where the pleader, intending to employ the continu-

" ando, sets down a certiiin day and adds words insufficient

'^ as such, they will be rejected as sur]>lusage, and the in-
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" dictment sustained as charging the offense on a single

" day."

The defendant used the money on the 7th day of April,

and on various other days and at various times between the

7th day of April and up to and including the 30th day of

April.

Counsel's next claim that the fourth count of the indict-

ment is defective in that it fails to show what uses and pur-

poses the defendant made of the money. This count of the

indictment alleges, that he was not a public depositary,

and that he used this money for his own uses and purposes.

If he did not use the money for public purposes, the pai*-

ticular purpose for which he used it is wholly immaterial.

Were we compelled to take counsel's view, the pleading

would have to allege probative facts. The indictment fol-

lows the language of the statute and with necessary addi-

tions.

Counsel also objects to the fourth count (See p. 48 of

his brief), claiming that it does not aver that the defend-

ant was not an authorized depositary of public moneys, "at

the time of the user." Counsel contends that the averment

on the subject is addressed to the time of filing the indict-

ment, instead of the time of the user.

This count alleges that Walter N. Dimmick, late of etc.,

heretofore, to-wit, from and including said 7th day of April

to the 30th day of April, at the City and County of San

Francisco, then and there being, was then and there a clerk

of the Mint of the United States, at San Francisco, and



35

was not an authorized depositarj^ of bank moneys; that

said Walter N. Dimmick, not being an authorized deposi-

tary of bank moneys of the United States, then and there,

knowingly, etc., used a portion of the bank moneys of the

United States of America, etc., for a purpose not prescribed

by law, that is to say, that said Walter N. Dimmick then

and there used the said money for his own uses and pur-

poses. This averment contains the very words dwuied ne-

cessary by the books. It contains the words, "then and

there being," and ''then and there," and not the word "be-

ing" alone.

CounseFs quotation from Bishop's Neu- Criminal Pro-

cedure, Vol. 1, Section 410, sustains this count of the in-

dictment.

On page 50 of his brief, counsel says that the second

count of the indictment (meaning the fourth count, second

count is not before the Court), is also defective in that, it

does not describe the character or denomination of the

money.

This is not a prosecution for embezzlement, but for a

user of the money. It is true that the statute makes it em-

bezzlement. While the crime charged is simihir to the of-

fense of embezzlement, and is termed an act of embezzle-

ment by the statute, yet there is a distinction between tlu^

crime, and the charge of embezzlement. A position similar

to the one assumed by counsel, was before the Ignited

States Supreme Court, in The f. »S'. vs. Northirai/, 120 U.

S., p. 336.
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Witkout quoting from this ease, we call the Court's at-

tention to it.

EVIDENCE SUFP^ICIENT TO WAKRANT VERDICT
ON FOURTH COUNT.

There is ample evidence to sustain a conviction on this

count. Cole testified that Dimmick received the money on

the 7th day of April, on presenting to him the fraudulent

claim in question. He obtained it by means of a fraud. He

did not return it to Mr. Cole until the 30th d-Aj of April.

When he obtained it from Mr. Cole, it was under the as-

sertion that the Selby Smelting and Lead Company people

were w^aiting in his room to receive it. That he intended to

pay it to them. He did not pay it to them, nor did he ten-

der it to them. On the 30th day of April, it will be borae

in mind, that the voucher would have been sent to Wash-

ington, and as testified by Mr. Cole, the transaction would

have been discovered. Dimmick left his home on the 30th

day of April to come to the Mint and return the money. He
fii-st stopped at Wells, Fargo & Co.'s Bank; depositing |400

which he had received from Mr. Anthony, and drew from

the bank not only the |-100 he had deposited, but his entire

balance, some |70, making |470 in all. :Mr. Cole also testi-

fied (See p. 112 of the Tr.), that he left the office with the

money, and Mr. Gray, the accountant of the Selby Smelt-

ing and Lead Co., testified that Dimmick was not author-

ized to collect any money ; that in fact, there was no money

due on tliis account from the Mint, although Dimmick re-
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ceived tlie money from Mr. Cole on the Tth day of April,

and was in the Mint every day until the 21st day of April,

and he made no attempt to return the money to Cole, al-

though he was in the Mint every day during- that time.

Without going into the evidence at length, we insist that

there is ample evidence to sustain the conviction upon this

count of the indictment.

Verdict is good if any one of the counts is sustained by

evidence.

"AVhere the conviction is sustained by one good count in

*' the indictment, it must be sustained even if all the other

" counts are bad."

Dunbar vs. U. 8., 156 U. S., 185.

Gardes vs. U. S., 87 Fed. Rep., 172, 30 C. C. A., 596.

Babcock vs. U. S.,, 34 Fed. Rep., 873.

V. 8. vs. Jenson, 15 Fed. Rep., 138.

The defendant was convicted on the first and fourth

counts of the indictment.

Counsel complains at page 61 of his brief, that defend-

ant *' was not asked," as to what he did with the money that

he drew from his account at Wells, Fargo & Co.'s Bank on

the 30th day of April. Counsel is in error. The Court

A\ ill observe that counsel himself objected to questions

with respect to both the deposit and A;\itlidrawal of the

money from the bank. The theory of the prosecution was,

that he used this money to make good his defalcations, and

the testimony is clear that the only business he transacted
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on the 30th day of April was to go to Wells, Fargo & Co.'s

Bank, deposit $100, draw it out immediately together with

the balance of his account, some |70, and go to the Mint.

He gave Mr. Cole |198.37 and then he returned to his

home in Oakland.

Mr. E. R. Syme (p. 185) testified ''that when Dimmick

" came into the Mint he went direct to his safe and opened

'' it. Mr. Syme saw him pull the safe drawer partially out,

" put his hand in his pocket, and put his hand around as if

'" he was putting something in the drawer, and I heard the

" sound of coins."

His drawing |4T0 from the bank on tliis 30th day of

April and going immediately to the Mint and to the vault

is certainly a very significant circumstance, to say the

least.

Counsel for defendant did not see fit to question him as

to what he did with the money he drew from Wells, Fargo

& Co.'s Bank.

ALLEGED MISCONDUCT OF PROSECUTION'S

COUNSEL.

Counsel for prosecution did not comment upon matters

not in evidence. The alleged objectionable matter appears

at page 169 of the testimony. We (luote the transcript

:

'' Q. Mr. Dimmick, I will show you now a private mem-

" orandum book, and will ask you in wliose handwriting

'' that book is (handing).

" A. That is my handwriting.
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" Q. I call your attention to the items here, |498.37, ap-

" pearing here as an entry of April 30th, 1900. Was this

" your private memorandum book ?

" A. Yes, sir.

"Q. Was this one of the books of the Mint?

" A. No, sir."

We submit that we were justified in commenting on mat-

ters in evidence. This was in evidence. (See Trans., p.

170.)

" Q. Did you make that entry?"

( Then and then only and for the first time counsel made

his objection.

)

" Mr. Collins.—Objected to as irrelevant, not cross- ex-

" amination, and no foundation laid for it.

" The Court.—I will sustain the objection."

That portion of the testimony quoted above was given

without objection upon the part of counsel ; no effort was

made to strike it out. As part of the testimony in the case,

counsel had the right to comment thereon.

In the argument (see Trans., p. 186), while counsel for

the prosecution was commenting upon the matter in evi-

dence, this occurred

:

'' Mr. Collins.—I want to interpose an objection here, if

" the Court please, and take an exception to the remark

" of counsel in reference to this |498.37 bchiij entered in

" the private memorandum hook of Mr. Dimmick, upon

" the ground that it is not in evidence.
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" The Court.—The objection is well taken to that. The

'' book was not received in evidence.

" Mr. Schlesinger.—The book was not admitted in evi-

" dence, but he did testify in reference to it, and counsel

*' made no objection to that.

" The Court.—I do not think the matter is to be com-

'• mented upon at all.

'' Mr. Collins.—My objection stands, if your Honor

" please.

" The Court.

—

The Jury will he iitfitnicted to disregard

*' any reference that is made to the entrj^ in the book."

It will readilj' be seen that counsel did comment only

on matters in evidence. Counsel complains that Mr. S. C.

JJenson, as special counsel for the prosecution, in the course

of his argument said

:

" Now, gentlemen of the Jury, with the permission of

" the Court, I desire to read from the Reporter's transcript

" just what did occur in the evidence touching tliat private

*' memorandum book."

Mr. Denson then read to the Jury from the lleporter's

(ranscript of the proceedings in the case the following, viz

:

" Q. Mr. Dimmick, I will show you a private memoran-

'' dum book and ask jou in whose handwriting that book

" is (handing).

" A. That is in my handwriting.

" Q. I will call your attention to the item here, |498.40,

'' appearing as of April 30tli, 11)00. Was this your private

memorandum book?
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" A. Yes, sir.

" Q. Was this one of the books of the Mint?

" A. No, sir."

That thereupon the counsel for the defendant took an

exception to the action of Mr. Denson in reading said mat-

ter to the Jury, and requested the Court to enter said ex-

ception on the record, which was done.

That in response to said exception the Court said

:

" That piece of evidence was not admitted and I see no

" reason why it sliould be referred to."

Mr. Denson then said "I do not make any comments,

" and will turn to other questions."

Counsel complained that the "misconduct" of counsel

was repeated.

We c())itend that counsel for the prosecution kept within

proper limits in thus commenting upon matters strictly in

evidence; matters not objected to by counsel for the de-

fendant and not stricken out or sought to be eliminated.

We urge that the Court, was mistaken in ruling that

these matters were not in e\idence. The book was not in

evidence, but the testimony was given in relation to the

item, and this without objection on the part of counsel.

But conceding, for the sake of argument, that the matter

Hhould^not have been commented upon, the CV)urt expressly

instructed the Jury to consider only such matters in evi-

dence.

The Court said: ''You are instructed that you must
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" carefully exclude from your minds in the consideration

'' of this case all of the evidence and testimony that the

'' Court has ordered stricken out, and you must not permit

" such evidence or testimony in any manner whatever to

'' influence your judgment or your views in arriving at a

'' verdict." (Trans., p. 189.)

Of course, the testimony was not stricken out, nor was

any motion made to strike it out, and we respectfully sub-

mit that the Court was in error in stating in answer to the

exception made by counsel that "That piece of evidence

'' was not admitted and I see no reason why it should be

'"referred to.'' (Trans., p. 188.) The book was not re-

ferred to nor commented upon.

That there was no misconduct on counsel's part clearly

appears from the cases of

:

Diinhar vs. United States, 165 U. S., 486.

Hopt vs. The People, 120 U. S., 430.

United States vs. Chandler, 65 Fed. Rep., 308.

Considering all the circumstances connected with the

introduction of the proof, and tlie remarks of the Court,

immediately follo\\ing counsel's statement to the Jury, no

ground is afforded for the reversal of the judgment on this

point.

ALLEGED ERRORS IN RULINGS ON THE ADMIS-
SION OF EVIDENCE.

We will now take up the claim of counsel that the Court

erred in the admission of evidence. Claims 1 and 2 appear-
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ing on pages 66-67 have already been mentioned in a fonner

part of this brief. (See Trans., pp. 130-131.)

That this question was proper, needs no argiiment. The

Jury had the right to infer as to the defendant's motive in

returning the money at that time. The circumstance under

which he returned it, was certainly a matter for the con-

sideration of the Jury. He was an officer of the Mint,

knew of the custom prevailing with reference to the trans-

mission of the accounts to Washington.

As to claim 4, page 69 of the brief, that the trial Court

erred in oven'uling the objection to the question jjut to

Leach as to a ''confession" by the defendant, we have

merely to say that no cnfession was called for. No confes-

sion was given in fact. ( See Trans., pp. 133-134. ) Leach

Avas asl:ed as to the statement, and Dimmick not only made

K statement, but in that statement endeavored to show

Leach that he was innocent of wrong-doing. It was a state-

bent, perhaps an admission, but not an admission of g-uilt.

Of course, this statement, taken in connection with cir-

cumstances and facts, indicated that Dimmick had not

told Leach the truth.

" In our law, the term 'admission' is usually applied to

" civil transactions, and to those matters of fact in criminal

"cases whicli do not involve criminal intent; the term

" 'confession,' is generally restricted, to acknowledgments

" of guilt." (1 Greenleaf Ev., 14th Editi(m, 170.)

Defendant did not have to be warned, neither was the
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burden on the prosecution to show that the statement was

voluntary.

As is said in Vol. G, at p. 521, of the American Encyclo-

paedia of Law, "Confessions distinguished from admissions

*' are acknowledgments of facts criminating in their nature,

'* and not mere declarations.

"Inferences from acts are termed admissions." {Ford

vs. State, 34 Ark., 654; People vs. Eatrado, 49 Cal., 171;

Puett vs. Beard, 86 Ind., 104; State vs. Johnson, 35 La.,

Ann., 843; Coin. vs. McDennott, 125 Mass., 440, 25 Am.

Rep., 120 ; State vs. Plym, 43 Minn., 385 ; State vs. Sunnk,

2Dev. &B. L., N. Car., 9).

ALLEGED ERROS IN CHARGE TO THE JURY

:

We next come to the counsel's claim that the Court erred

in its instructions to the Jury.

Claim 1 is that the Court erred in submitting to the Jury

the question "Was Cole the cashier of the Mint, and officer

" in the civil ser\dce of the Government?''

The statute under which it was prosecuted makes it a

(rime for any person to present for payment * * * to

any person or officer in the civil, military or naval service

of the United States.

The indictment alleges that Cole was both an officer and

person in the civil service of the United States, and author-

ized to pay the claim presented.

The case of U. S. vs. Monaf, 124 U. S., p. 307, and U. S.

vs. Smith, 124 U. S., p. 531, have no application. TJ. 8. vs.



45

Hendee, 124 U. S., p. 309, sustains the charge of the Court,

but the language of the statute is "to any person," whether

an officer or not, and Cole is alleged in the indict-

ment to have been a person in the civil service of the United

States. The language of the indictment being "present for

" payment to a person and officer in the civil service of the

" United States," to-wlt, to one W. K. Cole, who was then

and there cashier of the Mint of the United States of Am-

erica at San Francisco, and who was authorized to pay the

claim herein referred to. The instruction is practically

correct, and even if technically wrong, no harm came to

the defendant.

The langTiage of the statute is followed in that portion

of the indictment.

CLAIM TWO.

This claim of error relates to the settlement of the fraud-

ulent claim on the 26th day of April, 1900. Counsel again

claims that the "set off" was void. This proposition has

been discussed in the early part of the brief, and w^e see

no reason to again refer to it. We submit that the Court

was correct in instructing the Jury that if the settlement

was had as detailed, that it constituted payment of the

claim.

CLAIM THREE.

This also relates to the settlement, and we see no reason

to again discuss it.
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CLAIM FOUR.

Counsel contends that the Court erred in instructing

the Jury that if defendant presented the claim, ''United

States Exliibit No. 1," knowing- that the same had been

satisfied, etc., they should find him guilty, is in conflict

with the indictment and with the issue presented. Counsel

is in error, as the true question is ''Was the claim paid?"

Not how it had been paid. Did the defendant know it had

been paid ? Did he know that it had been satisfied ? Did he

present it knowing it had been extinguished?

The case cited by us in a former part of this brief applies

here.

CLAIM FIVE.

Counsel contends tliat the trial Court erred in charging

t^he Jury that the defendant was not a legal depositary of

()ublic moneys. This point applies only to the fourth

count. What kind of proof could have been offered with

respect to this allegation?

Legal depositaries are specified in United States Statutes

;ind the Court will take judicial notice of the fact that de-

fendant Mas not a legal depositiiry. It was not contended

at the trial that he was a legiiJ depositary.

CLAIM SIX.

Counsel claims the trial Court erred in charging the

Jury that if they found the defendant used the |498.37 in

his own private affairs, they should convict him.
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showTi in a former part of this brief that there was ample

evidence to justify this conviction under this count of

the indictment.

ALLEGED ERRORS IN REFUSING INSTRUCTIONS

REQUESTED BY THE DEFENDANT.

Claim 1 has already been answered. Claim 2 has al-

ready been answered.

Claim 3 is to the effect that the Court erred in refusing

to instruct the jury in respect to "United States Exhibit

No. 1." We submit that the Court gave proper instruc-

tions to the Jury with respect to this matter.

The Court stated to them (Trans., p. 194) :

" You will therefore inquire, first, was the claim when
" presented to the cashier of the Mint, if you find that it

" was presented, false, fictitious or fraudulent at the time

" it was so presented? And if you answer that question in

" the aflfii-mative, the next inquiry will be. Did the defen-

" dant know at the time that it possessed that character?"

The further instruction of the Court with respect to

''United States Exhibit No. 1" will be found on pages

Transcript 196-197.

CLAIM FOUR.

The Court did not err in refusing to instruct the Jury

as a matter of law that the claim was not false, fraudulent

nor fictitious. This point has already been discussed.
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CLAIM FIVE.

This claim is practicallj the same as claims 3 and 4.

CLAIM SIX,

This claim has been already been discussed. As to the

iatter part of this claim, that the Court refused to instruct

that if the Jury had a reasonable doubt as to whether the

defendant intended to defraud the United States, he must

be acquitted. The Court instructed very fully as to rea-

sonable doubt. (See Trans., p. 192.)

CLAIM SEVEN.

The same points urged in this claim have already been

discussed.

CLAIM EIGHT.

The Court gave a proper instruction with respect to the

character. ( See Trans,, p. 192. ) The Court did define rea-

sonable doubt. ( See Trans., pp, 192-193.

)

CLAIM TEN.

The Court did instruct as to presumption of innocence.

CLAIM ELEVEN..

The ix)ints made in claim 11 have already been answered.

CLAIM TWELVE.

The Court told the jury to consider the evidence of good
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character is connection with all the other facts and cir-

cumstances of the case.

We have endeavored to answer all the points made by-

counsel.

The first thirty-four pages of counsel's brief are devoted

to the specifications of errors. We have only noticed these

specifications of errors when relied upon in the brief of

argument.

It is respectfully submitted that the judgment should

be affirmed.

MARSHALL B. WOODWORTH,
United States Attorney in and for the Northern District

of California.

S. C. DENSON AND BERT SCHLESINGER,

Of Special Counsel for Defendant in Error.




